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STATE OF NEW YORK
SUPREME COURT COUNTY OF ALBANY

TOWN OF BLOOMING GROVE, NEW
YORK, SUSAN BLAKENEY, LAUREL
STAUFFER-DALY, AND JOHN DALY,

Petitioners-plaintiffs, DECISION/JUDGMENT
-against- Index No. 912403-24

SEAN MAHER, as Interim Commissioner
of the New York State Department of
Environmental Conservation, NEW YORK
STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION,
KEEN EQUITIES, LLC, CLOVEWOOD
TRANSPORTATION CORPORATION,
VILLAGE OF SOUTH BLOOMING
GROVE, NEW YORK, and KEEN
TRANSPORTATION CORPORATION,
and DVREI CHAIM TRANSPORTATION
CORPORATION,

Respondents-Defendants,

For an Order and Judgment pursuant to CPLR
Article 78 and CPLR 3001.

APPEARANCES: Feerick Nugent MacCartney (Brian D. Nugent, Esq. of
counsel), for Petitioner-Plaintiff Town of Blooming Grove

Rockland Environmental Group (Susan H. Shapiro, Esq., of
counsel) for Petitioners-Plaintiffs Susan Blakeney, Laurel
Stauffer-Daly, and John Daly

Whiteman, Osterman & Hanna, LLP (Robert S.
Rosborough IV, Esq., Anna V. Seitelman, Esq.,
and Justine M. Case-Fitzgerald, Esq., of counsel)
for the Keen Respondents-Defendants

Hon. Letitia James (Meredith G. Lee Clark, Esq. of
counsel) for the State Respondents
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SOBER, J.

Petitioner-plaintiff Town of Blooming Grove (hereinafter, town petitioner) commenced
this hybrid CPLR article 78 proceeding and declaratory judgment action on December 17, 2024.
On June 20, 2025, the Court (J. Ackerman) granted a motion filed by the petitioner seeking to
amend the petition/complaint. The amended petition/complaint added three individual
petitioners-plaintiffs (hereinafter, individual petitioners) to the proceeding.

The town and individual petitioners challenge a determination made by the New York
State Department of Environmental Conservation (DEC) to grant three permits related to a
residential development project (hereinafter the Clovewood Project) in the Village of South
Blooming Grove and Town of Blooming Grove in Orange County, New York. The petitioners
also allege that DEC failed to meaningfully address the developer’s environmentally detrimental
actions in the State Environmental Quality Review Act (SEQRA) findings.

Respondents-defendants Keen Equities, LLC, Clovewood Transportation Corporation,
Keen Transportation Corporation, and Dvrei Chaim Transportation Corporation (hereinafter the
Keen respondents) now move to dismiss the petition and complaint. Respondents-defendants
Sean Maher and DEC (hereinafter the State respondents) also move to dismiss the petition and
complaint. Each respondent argues that none of the petitioners properly established standing to
challenge the permits or the SEQRA findings.

Background

In 2006, the Keen respondents acquired approximately 700 acres of predominantly vacant
land in the Village of South Blooming Grove. The Keen respondents proposed a residential
development of 600 single family lots/homes on the land. In March of 2020, the Village of South

Blooming Grove accepted a draft environmental impact statement submitted by the Keen
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respondents. In the summer of 2022, the Village of South Blooming Grove accepted a final
environmental impact statement and issued findings under SEQRA.

In October 2024, the DEC issued three permits in relation to the Clovewood project to the
Keen respondents. An incidental take permit was issued to legally authorize activities which
could result in the incidental harm or death of threatened or endangered species (see
Environmental Conservation Law (ECL) article 11). Because the Clovewood project proposed to
withdraw 100,000 gallons of water or more per day, a water withdrawal permit was issued to
regulate the withdrawal from the water sources (see ECL article 15). A State Pollutant Discharge
Elimination System (SPDES) permit was issued to authorize and regulate the discharge of
pollutants to ground and surface waters (see ECL article 17).

Standing

As it relates to standing, the petitioners were obliged to "establish[] both an injury-in-fact
and that the asserted injury is within the zone of interests sought to be protected by the statute
alleged to have been violated" (Matter of Association for a Better Long Is., Inc. v New York State
Dept. of Envtl. Conservation, 23 NY3d 1, 6 [2014]; see Matter of Village of Woodbury v Seggos,
154 AD3d 1256, 1258 [3" Dept. 2017]); Matter of Clean Water Advocates of N.Y, Inc. v New
York State Dept. of Envtl. Conservation, 103 AD3d 1006, 1007 [3" Dept. 2013]). Standing
requires “an actual legal stake in the matter being adjudicated” (Soc’y of Plastics Indus. v County
of Suffolk, 77 NY2d 761, 773 [1991]). “The interest or injury asserted [must also] fall within the
zone of interests protected by the statute invoked” (Soc’y of Plastics Indus. v County of Suffolk,

supra).
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SEQRA Findings

“It is well settled that standing to challenge an alleged SEQRA violation by a
governmental entity requires a petitioner to demonstrate that it would suffer direct harm, injury
that is in some way different than that of the public at large” (Matter of Hohman v Town of
Poestenkill, 179 AD3d 1172, 1173 [3" Dept. 2020][citation and quotation marks omitted]; see
Matter of Save Our Main St. Bldgs. v Greene County Legislature, 293 AD2d 907, 908 [2002]).
"Petitioners must have more than generalized environmental concerns to satisfy that burden and,
unlike . . . cases involving zoning issues, there is no presumption of standing to raise a SEQRA
or other environmental challenge based on a party's close proximity alone" (Matter of Village of
Woodbury v Seggos, 154 AD3d at 1258 [internal citations and quotation marks omitted]; see
Matter of Sun-Brite Car Wash v Board of Zoning & Appeals of Town of N. Hempstead, 69 NY2d
406, 410 [1987)).

Here, the petitioners assert that, during the SEQRA review, the Keen respondents’ history
of ECL violations were not adequately considered — nor was the potential for future violations.
However, the petitioners have not shown how its personal or property rights have been, or will
be, directly impacted by the SEQRA findings apart from any damage inflicted by the public at
large (see Matter of Town of Amsterdam v Amsterdam Indus. Dev. Agency, 95 AD3d 1539, 1541
[3 Dept. 2012]). While both the town and individual respondents are geographically proximate
to the Clovewood Project, they have not explained how any petitioner has suffered a concrete
injury as the result of their complaints about the SEQRA findings. This Court also finds that the
petitioners have not established any alleged injury that is distinct from the public at large which

would confer standing.
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Incidental Take Permit

The individual petitioners allege that they have been directly impacted by the Incidental
Take Permit and the removal of endangered species from the Clovewood Project site. Petitioner
Blakely alleges “increased incidents of timber rattlesnakes” on her property, while petitioners
Stauffer-Daly and Daly allege “increased incidents of timber rattlesnake in the area” of their
property (Amended Verified Petition and Complaint, page 5). However, the individuals
petitioners have not demonstrated any concrete injury arising from additional sightings of
rattlesnakes in or around their properties, and these allegations do not fall within the zone of
interests protected by the statute, ECL 11-0535, which is meant to protect endangered species
(see Matter of Association for a Better Long Is., Inc. v New York State Dept. of Envil.
Conservation, supra).

The town-petitioner has also failed to show how its alleged injury falls within the zone of
interests of ECL 11-0535. A private parcel of the town’s land will be preserved through a
restrictive covenant pursuant to the mitigation measures set forth within the Incidental Take
Permit. The town-petitioner asserts injury on the ground that the Town was not part of the
decision-making process regarding the restrictive covenant (see Amended Verified Petition and
Complaint, pages 36 — 39). Like the individual petitioners, this complaint by the town petitioner
does not fall within the zone of interests or concerns intended to be promoted or protected by the
statute (see ECL 11-0535).

Water Withdrawal Permit

The individual petitioners allege that the wells on the Clovewood Project site will likely

significantly diminish or render their private drinking wells non-productive (see Amended

Verified Petition and Complaint, page 43). While petitioners Stauffer-Daly and Daly indicate
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that their property is located across the road from the Clovewood Project, they have not specified
which, if any, wells would affect their drinking wells. Further, they have not articulated a
sufficiently precise injury beyond alleging that the approved water withdrawal “will likely”
deplete their ground water (see Amended Verified Petition and Complaint, page 5). These claims
are far too speculative and conjectural to demonstrate a specific injury-in-fact as required
(Matter of Common Cause NY v Kosinski, 241 AD3d 1036, 1037 — 1039 [3" Dept. 2025]).

Petitioner Blakeney’s property, 481 Clove Road, is located approximately 1,650 feet
away from the closest onsite well for the Clovewood Project. This proximity of her property to
the project site does not “without more, give rise to a presumption that [they will] be adversely
affected in a way different from the public at large” (Matter of Clean Water Advocates of NY v
New York State Dept. of Envtl. Conservation, 103 AD3d at 1008 [where Third Department
found that a home located within 900 feet of the project site did not give rise to the presumption];
see also Matter of O'Brien v New York State Commr. Of Educ., 112 AD3d 188, 194 [3" Dept.
2013)).

Petitioner Blakeney contends that she is one of “those residents whose private drinking
water wells will likely be significantly diminished or rendered non-productive by the permittee’s
use of the sources of water supply” (see Amended Verified Petition and Complaint, page 5). This
claim is similarly too speculative to establish an injury-in-fact. Further, after a 2017 pumping test
reduced the flow of petitioner Blakeney’s well, the DEC excluded the well (identified as well
“C-7B”) which had caused the drawdown from the water withdrawal permit (see Petitioner’s
Exhibit A: DEC Water Withdrawal Permit; “Test Well[]...C-7B...must be decommissioned

according to the Water Withdrawal Public Permit Condition No. 5...”). Accordingly, the
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potential injury asserted by the individual petitioners is insufficient to establish an injury-in-fact
(see Matter of Seneca Meadows, Inc. v Town of Seneca Falls, 2025 NY Slip Op 06961 [2025]).

The town-petitioner asserts standing based upon language embodied within the water
withdrawal permit which requires the Keen respondents to supply drinking water, in the event
that the Clovewood Project significantly impacts the surrounding wells (see Petitioner’s Exhibit
A: DEC Water Withdrawal Permit). However, as argued by the State Respondents, the contested
language is a standard condition for permits authorizing groundwater withdrawals (see DEC
Division of Water Policy, Technical and Operational Guidance Series 3.2.1: Processing Water
Withdrawal Permit Applications), and is not unique to the Clovewood Project.

Moreover, “a municipality is limited to asserting rights that are its own...and is not
permitted to assert the collective individual rights of its residents” (Matter of Village of Chestnut
Ridge, 45 AD3d 74, 91 [2" Dept. 2007][citations and quotation marks omitted]). Here, the town-
petitioner’s potential for injury “is speculative, as it is predicated upon a series of events that
may not come to pass” (Schulz v Cuomo, 133 AD3d 945, 947 [3" Dept. 2015]). Additionally,
concerns regarding inadequate water supply were addressed through a pump test, after which the
on-site wells found to be insufficient for use were removed from the Clovewood Project (see
Petitioner’s Exhibit O).

SPDES Permit

None of the petitioners have identified, with any degree of specificity, a concrete, non-
speculative injury arising from the issuance of the SPDES permit. Their assertions appear to be
generalized environmental concerns related to the permit. Such generalized allegations are
insufficient to confer standing. Petitioners have failed to establish an inj ury-in-fact distinct from

that of the general public, or that any purported injury falls within the zone of interests sought to
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be protected by the governing statute (see Hassig v New York State Dept. of Health, 5 AD3d 846,
847 [3" Dept. 2004]).
Conclusion

It is hereby

ORDERED and ADJUDGED, that the petitioners’ request for relief is denied; and it is

ORDERED and ADJUDGED, that the petition/complaint is hereby dismissed.

This constitutes the Decision and Judgment of the Court. This shall constitute the
Decision and Order of the Court, the original of which is being uploaded to NYSCEF for
electronic entry by the Albany County Clerk. Upon such entry, the Attorney General’s Office

shall promptly serve notice of entry on all other parties entitled to such notice.

SO ORDERED.

ENTER. /

Dated: 3- 4. OGN G \ 7
HONNENMEFER G. SOBER

Acting Sypreme Court Justice

Papers considered: ,
Notice of Petition

Amended Verified Petition and Complaint (w/ corresponding exhibits)

Notice of Motion, Keen Respondents’ Memorandum of Law in Support of Motion to Dismiss,
Affirmation of Robert S. Rosborough IV

Notice of Motion, State Respondents’ Memorandum of Law in Support of Their Motion to
Dismiss

Memorandum of Law in Opposition to Respondents’ Motion to Dismiss (w/ corresponding
exhibits), Affirmation of Supervisor Robert C. Jeroloman, Affirmation of Michael Weeks,
Affidavit of John Daly in Opposition to Respondents’ Motion to Dismiss, Susan Blakeney
Affidavit in Opposition to Respondents’ Motion to Dismiss, Memorandum of Law in Opposition
to Respondents’ Motion to Dismiss

State Respondents’ Reply Memorandum of Law in Further Support of their Motion to Dismiss
Keen Respondents’ Memorandum of Law in Further Support of Motion to Dismiss

9 of 9



